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Black Lung Benefits Counseling

* What we hope to accomplish today

* Purpose of Black Lung Benefits program

* What miners need to know

e Steps to filing a Black Lung claim

* What miners need to prove for a successful claim
* Case studies
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hat do we hope
you come away with?

* Be able to give miners information about whether it
makes sense to file a claim

* Be able to assist a miner with getting a claim started
* Know how to find resources
* Not trying to make you an expert in one session

* Don't expect you to be able to train someone tomorrow
on benefits counseling

* Section 1 - Instructions for filing a claim
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What is the purpose of
Black Lung benefits?
* Provide monthly benefits and medical treatment to

coal miners who are totally disabled by Black Lung
disease



P———

What does the miner
need to know?

It’s a process.
[t takes time.
It’s not simple.



What does the miner
need to know?

e DOL exam is free.

* Need to prove total disability
due to Black Lung

* Mine operator will likely
contest any award of
benetfits.

* May need to work with a el
lawyer
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How likely is it that a
miner will get benefits?

* In 2014, at the District Director level, of 5,217 claims
filed, only 12% were approved.

* A 2009 Government Accountability Office (GAO)
report found that for 27% of claims, it took over 3 years
to get the award.
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Options for the miner
wondering about benefits

* Apply for Black Lung Benefits and
go through free DOL exam.

* Attend free annual Miners Clinic
to see what screening results
indicate.

* Delay application — wait until

more disabled from lung disease. = BLACK LUNG= -
5 DISABILITY & DEATH *
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What happens when
a miner files a claim?

e Submit forms to DOL
e DOL Exam

® Schedule for the Submission of Additional Evidence
(SSAE)

* Proposed Decision and Order
* Office of Administrative Law Judges (AL))
* Benefits Review Board
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Getting Started

* Complete DOL forms (Section 2)
e Available on the DOL DCMWC program website
www.dol.gov/owcp/dcmwc
e Also available by calling the District Director’s office or
by calling the Miners Clinic
e Important to describe the miner’s disability completely,

especially exertional requirements of most recent coal
mine job he is unable to perform.

e Describe the miner’s last coal mine job in detail. If that
job was less than one year, describe the previous coal
mine job in detail too.



e

lack LunECIaim Forms
(Section 2)

* Miner’s Claim for Benefits (CM-911) OR Survivor’s
Claim for Benefits (CM-912)

* Employment History (CM-9g11a)

* Description of Coal Mine Work and Other Employment
(CM-913)

* Authorization to obtain earnings from Social Security
Administration (SSA-581) — 2 pages (optional)

* Selection of an Examining Provider - 4 pages (optional)

* Authorization for Representation (optional)
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Additional information
the miner needs

* Miner should request letter from mine companies with
dates of employment and job titles

e Letter should be included with forms mailed to DOL

* Marriage certificate
e Divorce decree
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Additional forms

* 413b Exam Form
* Request to Withdraw Form
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Submitting a claim

* Forms are sent to central office in Kentucky

* Responsible District Director’s office will assign a
claims examiner

* Claims examiner will arrange for a DOL exam with a
DOL approved provider (doctor) selected by miner

* Claims examiner will also request any missing
information (marriage or divorce certificates, etc)
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DCMWC Denver District Director

* Address and phone number:
U.S. Department of Labor
OWCP/DCMWC
P.O. Box 25603
One Denver Federal Center
Denver, Colorado 80225-0603
800-366-4612
Acting District Director: Theresa Hobbs
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DOL exam (413b exam)

* 413b exam includes:
e Medical and work history
e Physical exam
e Chest X-ray with B read

e Spirometry (breathing test), pre and post inhaled
bronchodilator

e Arterial blood gas test (rest and sometimes with exercise)
e EKG (optional)

* Examining physician submits findings, diagnosis and
opinion to the claims examiner.
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DOL exam must show 4 things:

1. Presence of Black Lung
>. The disease arose out of coal mine employment

5. 'Total disability (the miner is not able to return to
his or her last coal mine work or any comparable
employment due to respiratory impairment)

4. 'Total disability is due to Black Lung



Definitions

* Rebuttable presumption — a presumption made by the
court which is taken to be true unless someone proves
otherwise

e Irrebuttable presumption - a presumption which
cannot be overcome or changed by additional evidence
or argument




Presence of Black Lung

* Chest x-ray

* Bread of 1/0 or higher is positive (medical
pneumoconiosis)

* Biopsy or autopsy evidence
* Physician’s opinion
e Irrebuttable presumption

e A miner is totally disabled due to Black
Lung when an x-ray or biopsy/autopsy
shows progressive massive fibrosis (PMF)
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Proof that disease arose from
coal mine employment

® 10 years or more in coal mining — presumption that
disease arose from mine employment, employer has
the burden of disproving it

* 8-10 years — miner may still win when it is difficult for
the employer to show some other cause

* Less than 8 years - difficult for miner to win unless
there is strong medical evidence
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Exposure # Disease

Symptoms # Disease
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Lots of things cause
shortness of breath
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Proof of total disability

* Four possible ways:
1. Pulmonary function studies that qualify under Part 718-
Appendix B;
>. Arterial blood gas studies that qualify under Part 718-
Appedix C;
3. Diagnosis of cor pulmonale or right sided congestive
heart failure; or

4. A documented and reasoned physician’s opinion.
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Proof of total disability
due to Black Lung

* A physician must reach this conclusion in the written
report.

e Documented and well reasoned

¢ If other medical conditions contribute to the disability,
the miner need only show that Black Lung is a
substantially contributing cause.
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Byrd Amendments

* Rebuttable presumption

e If the miner worked at least 15 years and has a totally
disabling lung impairment, miner is presumed to be
disabled due to Black Lung

e Burden is on employer to disprove
e Applies to claims filed after January 1, 2005
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Submitting Additional Evidence

e Claims examiner reviews medical evidence and work
history

¢ [ssues Schedule for the Submission of Additional
Evidence (SSAE)

* Responsible Operator (RO) and claimant have 60 days
to submit additional evidence

* Each party then has 30 days to respond to the evidence
of the other party
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Remember...

® RO can have the miner examined by a physician of
their choice.

¢ If the miner refuses to be examined, the claim may be
denied.
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Recently...

* Center for Public Integrity investigation

* For miners who worked more than 15 years and were
awarded benefits on preliminary determination, the
claims examiner will ask the DOL 413b physician to
review the RO’s evidence and provide a
supplementary opinion.
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Proposed Decision and Order

e Claims examiner will review the evidence and issue a

final decision which is called the Proposed Decision
and Order (PDO).

* Either party can appeal the decision.

* The claim will move to the Administrative Law Judge
(AL]) for a formal hearing.

e If the claimant is denied benefits, he or she can
withdraw the claim and file again in the future.
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Case study #1: Miner

* 8o year old man
* Navajo miner

* 22 year history of surface coal mining (1974-1996)
e Worked as a laborer

* Never smoker
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2009 Clinic findings

e Symptoms: breathlessness, wheezing and cough
* Chest X-ray B read findings: 2/3 profusion
* Unable to perform spirometry

* We recommended filing for Black Lung benefits
because of B read findings
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Black Lung Claim Timeline

® May 2010 - Forms sent to DOL

¢ June 2010 - DOL exam: abnormal CXR and resting
ABG due to coal mine dust exposure (nonsmoker)

* November 2010 - District Director awarded benetits
* RO appealed decision

* April 2011 — RO exam: Interstitial Lung Disease

* April 2012 — Miner started working with attorney

* August 2014 — Dr. Rose’s opinion on RO evidence

* September 2014 - ALJ hearing
e RO agreed to pay benetfits before ALJ’s decision
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‘ Case study #2: Miner

* 86 y/o former miner

* Symptoms:
e Daily cough
e Productive of clear-yellow phlegm
e Dyspnea with stairs and inclines

* Tobacco history:

* 4-pk-year smoking history (1ppd from age 18-22)
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Case Study #2

* Exposures:
e Coal mine dust for 43 years (1941-1984) — (machine helper,
driller, loader operator, etc)
e Underground for 2/3 of this time.
e Physical demands of last coal mine job as supervisor of

surface maintenance — walk 1-2 miles/day, no heavy
lifting, 30-40% office based.



Che—ra sult

B—read: 1/1 profusion with s/p opacities in all lung fields



Spirometry

i it roin L Chanee
3%

3.45 L 116% 3.57 L 120%
FEV1 213 L 96% 2.23L 100% 5%
FEV1/FVC 62% 62%

Interpretation: Normal spirometry. No bronchodilator response
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Question

* Do you think this miner has Black Lung?

* Is this patient likely to be totally impaired from
performing his last coal mine job?

* Should this patient apply for Black Lung Benefits?
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Arterial Blood Gases

________pH____|PaCO2__|Pa02__[Sa02 __

Rest 7.40 36 mmHg 70 mmHg 93%
End Walk 7.40 36 mmHg 76 mmHg  93%

Interpretation: Normal arterial oxygen content at rest and with exertion
(reference range: paO2 65-75 mmHg).
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Final Assessment

* 43 years of coal mine dust exposure
* Chest x-ray evidence of coal workers pneumonconiosis

BUT

* Normal spirometry
* Normal resting and exercise arterial blood gas

THEREFORE

* Coal mine dust lung disease does not meet DOL
criteria for totally disabling this patient from
performing his last coal mine job.
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Need proof of the following
for a survivors claim

* Presence of Black Lung in deceased miner
* Disease arose out of coal mine employment

* Miner’s death was substantially due, in part, to Black
Lung
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Proof of presence of
Black Lung for survivor’s claim

* Shown by X-ray or autopsy evidence

* Irrebuttable presumption that a miner’s death was due
to Black Lung at the time of death when a x-ray or
biopsy or autopsy evidence shows Progressive Massive
Fibrosis (PMF) - opacity greater than 1 cm in diameter
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Proof that disease arose out of coal
mine employment: survivor’s claim

* Same as proof needed for miners claim:

* 10 years or more in mining — presumption that disease
arose from coal mine employment, employer has the
burden of disproving it

e 8-10 years — may still win because it is difficult for the
employer to show some other cause

e Less than 8 years - difficult to win unless there is no
relevant exposure and there is strong medical evidence
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Proof that disease substantially
contributed at least in part to death

* To show link between Black Lung and miner’s death:
e Use pathologist’s opinion if there is an autopsy
e Use pulmonologist’s opinion (with or without autopsy)
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Case Study #3: Widow

® 64 year old coal miner - deceased

* Employment History
e 18 years of coal mine employment at a surface coal mine

e Worked as mobile equipment operator and as
driller/shooter, and lead driller/shooter
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Medical History

* Never Smoker

* Type 2 diabetes mellitus, high blood pressure, high
cholesterol, chronic knee pain

* Developed pneumonia twice in one year

* Second time pneumonia complicate by sepsis, multi-
organ failure with respiratory failure resulting in

death.

* Medical record during hospitalization for pneumonia
mentions — “component of pneumoconiosis”
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Imaging Findings

» Chest x-ray: patchy infiltrates in both lungs consistent
with pneumonia.

* Chest CT scan: multiple infiltrates in both lungs
consistent with extensive pneumonia.

* Review of chest x-rays and chest CT scan with chest
radiologist — no evidence of nodular or linear opacities,
no emphysema, no chest lymph node calcifications.
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Pulmonary Physiology

* No pulmonary function testing available

* Arterial blood gas (2 Y2 weeks prior to death):
pH = 7.44, PaCO2 = 41 mmHg, PaO2 = 70 mmHg
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Surgical Pathology

* Bronchoscopy with biopsies within a week of patient’s

death:

e Inflammation due to pneumonia, but no pathology
evidence of Black Lung.
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Death Certificate

* Cause/condition resulting in death:

e Respiratory failure due to or as a consequence of
bacterial pneumonia.
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Final Assessment

* 18 years of coal mine dust exposure at a surface mine
* Death due to severe pneumonia with sepsis

* Hospital record mentions component of
pneumoconiosis

BUT

* No imaging abnormalities c/w Black Lung
* Normal arterial blood gas 2 %2 weeks before death
* Biopsy was without findings of Black Lung
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Take home messages

* Black Lung claims are often difficult to win.

* Black Lung Clinics should help identify people who
might have successful claims and help them navigate
through the DOL benetits system.

* It is important to help miners understand the process
and have realistic expectations.
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